CITY OF LAKEWAY BOARD OF ADJUSTMENT MEETING
Action Minutes of Regular Session
Wednesday, December 15, 2021, 3:00 p.m.
Lakeway City Hall, 1102 Lohmans Crossing Road, Lakeway, Texas
1. Establish Quorum and Call to Order. Chairperson Ron Massa and board members Rina Hasan,
Ruth Adams, Ann Neighbors, Charles Koenig, and Phillip Lanier. Also present City Council
Representative, Gretchen Vance.
•

Chairperson Ron Massa called the meeting to order at 3:00 p.m. and declared a quorum.

CONSENT AGENDA - All items listed under the consent agenda may be approved by one motion.
Members of the Commission may pull items from the consent agenda for discussion.
2. Approval of Minutes: April 21, 2021, Regular Meeting.
•

Determination: Motion to approve the consent agenda by Commissioner Neighbors and
seconded by Commissioner Koenig. Motion carried by a vote of 6-0.
END CONSENT AGENDA

3. Appeal of a City Building Commission Variance Determination. William Betz, the owner of the
property located at 608 Casasanta Trail (Lakeway Highlands Phase 1, Section 8C, Lot 16), is
appealing an October 14, 2021 City Building Commission decision regarding a variance pertaining
to the construction of a garage with an entrance that faces the street.
• Petitioner’s Case – The applicant’s Representative, Ryan Bates, presented the request.
• Public hearing was opened – City Building Commission Chair, Fritz Weiss, spoke in support
of the petitioner.
• Public hearing was closed.
• Commission action/determination – Motion to overturn the City Building Commission’s
October 14, 2021 decision was made by Commissioner Neighbors on the condition that the
plans include some sort of permanent screen to conceal the garage. The motion was
seconded by Commissioner Lanier. Vote: Ann Neighbors: Aye, Ruth Adams: Aye,
Charles Koenig: Aye, Rina Hasan: Aye, Phillip Lanier: Aye, Ron Massa: Aye.
Motion carried by a vote of 6-0.
4. Adjourn.
• Chairperson Massa adjourned the meeting at 3:34 p.m.
Minutes approved on

, 2022, by a vote of

.

Erin Carr, BDS Director
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Erin Carr
Director, Building & Development Services
________________________________________________________________________________
Staff Report
DATE: February 9, 2022
AGENDA ITEM: Consider a request to the Board of Adjustment (BOA) from Bianca King, the
owner of the property located at 702 Vanguard (Lakeway Section 7, Lot 762), appealing a
November 8, 2021 Zoning and Planning Commission decision regarding a home occupation permit
to allow a day care to be operated at the property.
BACKGROUND INFORMATION: This property is zoned R-1 (Single Family Residential), and is a
golf course lot located at the corner of Vanguard and Zephyr abutting Live Oak Golf Course.
The application for a home occupation permit was submitted after Code Compliance contacted the
home owner regarding the need for a permit. After being contacted by Code Compliance, Ms. King
submitted an application to allow her to care for children in her home. In addition to her two young
children, Ms. King stated in her application she received a listing from Texas Department of Health
and Human Services as a Listed Family Home to care for up to an additional three pre-kindergarten
aged children.
STAFF ANALYSIS: Staff reviewed the application and refered the application to the Zoning and Planning
Commission for consideration and determination per Sec. 30.05.002 Special Use Permits (f).
(f) Review and action.
(1)
For new applications in residentially zoned districts for home occupation permits
only:
(A) The code official shall determine whether the proposed permit complies with
each of the general criteria in section 30.05.003, with each of the special criteria in
section 30.05.004, and with each of the general requirements in section 30.05.005
applicable to the proposed permit. The code official may condition its approval of
an application on the applicant's adoption of specified changes, additions,
limitations, safeguards, or effective time periods designed to assure compliance
with the criteria.
(B) A special use permit for a home occupation shall not be approved unless it
complies with each of the applicable general and specific criteria; otherwise the
application shall be denied.
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(C)
Pursuant to subsection (a)(2)(B) and (C), the code official, at the official's
discretion, may forward the application to the zoning and planning commission for
consideration and determination.
ZONING AND PLANNING COMMISSION (ZAPCO) ACTION: ZAPCO heard the request for a home
occupation permit on November 8, 2021. The request for a permit per Section 30.05.004 was not
approved by a vote of 4-1. From the meeting minutes:
Home Occupation – Daycare: 702 Vanguard. Consider a from Bianca King, the owner of the
property located at 702 Vanguard (Lakeway Section 7, Lot 762), for approval of a home
occupation permit allowing a day care to be operated at this location.
• Staff report and presentation by Erin Carr
• Applicant Bianca King was present.
• Public Hearing: Joe Bain spoke in opposition to the request.
• Commission discussion/action – A motion was made by Commissioner Vardell
to deny the request for a home occupation permit allowing a day care to be operated
at 702 Vanguard. The motion was seconded by Commissioner Donahue. The
motion was opposed by Commissioner Forton. Motion carried by a vote of 41.
(Commissioner Gibbs recused herself).
The reasons given for the denial were numbers 17 and 18 of the criteria required for a home
occupation permit:
(17)
A home occupation shall effectively be undetectable by the permittee's
neighbors and the public.
(18)

No occupation shall have customers driving or commuting to the home.

REQUEST FOR APPEAL: The applicant submitted a request for appeal of the ZAPCO determination on
December 6, 2021.
The applicant is appealing the denial of the Home Occupation permit as they believe they meet the 19
criteria set forth in the Ordinance and conclude in their letter submitted:
1. The home occupation has no impact on surrounding property values, produces no nuisance or
interference to nearby homeowners, creates no discernable traffic in the neighborhood, and is
otherwise legally compatible with the neighborhood and its uses.
2. In denying her application, the Zoning and Planning Commission relied on no evidence
indicating any violation of the Code requirements.
3. The Commission improperly suggested Ms. King register her business with Child Protective
Services, which is not a requirement for her business under State Law or City Code, nor an
issue the commission should even consider when discussing a special use permit application.
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BOA ACTION: The authority granted to the BOA to hear and make a determination regarding this
case comes from the Code of Ordinances Section 30.07.063 (Powers), subsection 1:
(1) To hear and decide appeals where it is alleged there is an error in any order,
requirement, decision, or determination made by any administrative official or a
commission in the enforcement of this, or other ordinances of the city, which
specifically delegate that authority to the board of adjustment.
The BOA is further authorized to act with the same authority, duties, and responsibilities as the
Zoning and Planning Commission in regards to the appeal per Section 30.07.071 (Decision):
In exercising the above-mentioned powers, the board of adjustment may reverse or
affirm wholly or partly, or may modify the order, requirement, decision or
determination appealed from and make such order, requirement, decision or
determination as ought to be made, and to that end shall have all the powers of the
officer or commission from whom the appeal is taken.
As such, the BOA may evaluate the merits of the applicant’s appeal utilizing the aforementioned
criteria as set forth in Code Section 30.05.004.
A proposed home occupation must comply with all the following specific criteria as well as the
foregoing general criteria:
(1) The occupation shall produce no alteration or change in the character or exterior
appearance of the building from that of a dwelling unit for human habitation;
(2)
Such use shall be incidental and secondary to the use of the premises for
residential purposes and shall not utilize an area exceeding twenty percent (20%) of the
gross floor area of the dwelling unit;
(3) The occupation use shall be carried on by no other person(s) than a member(s)
of the family residing on the premises. No employees may report to the residence for
work, gather at the residence for any reason, or park vehicles at the residence;
(4)
The occupation shall not involve the provision of services or the sale of
merchandise to a customer on the premises;
(5) There shall be no storage of merchandise on the property (within or outside of
buildings) connected with the business;
(6) The occupation shall be conducted entirely within a dwelling unit, which must
be the bona fide residence of the permittee;
(7) No equipment or materials associated with the occupation shall be displayed or
stored where visible from anywhere outside the home;
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(8)
The occupation shall not produce nuisances as defined herein or wastewater
runoff outside the dwelling unit or on property surrounding the dwelling unit;
(9) The occupation shall not cause a noticeable increase in the consumption of any
utilities;
(10)
The occupation shall not disturb or interfere with permitted uses in the
neighborhood, nor make the adjoining premises unsuitable for their permitted uses;
(11)
area;

The occupation shall not have a measurable effect on property values in the

(12)
The occupation shall not consist of the following uses: industrial, utility,
manufacturing, repairing, maintaining, fabrication, laboratory, or other similar uses;
(13)

No signs advertising the business shall be permitted on the premises;

(14)
No occupation use shall be allowed which creates any hazardous risk or
condition on the premises or to surrounding neighbors or their property, or any other
health or safety hazard, whether regulated by statute or rule promulgated by any
administrative body of the state, by the federal government, by the city, or which would
constitute a common law nuisance;
(15) The occupation shall not be detrimental or injurious to adjoining property or
resident by the creation of dust, electrical interference, fumes, gas, glare, heat, light,
noise, vibration, waste runoff, or other objectionable or obnoxious conditions;
(16) Nothing herein shall be construed to allow animal breeding, animal hospitals,
pet grooming, commercial kennels, commercial stables, veterinary offices, clinics,
hospitals, barbershops, beauty parlors, contractor's yards, dancing schools/studios,
junkyards, lodging houses, “bed and breakfast” lodges, massage parlors/therapy
clinics, restaurants, cocktail lounges, rental outlets, adult oriented businesses or vehicle
repair shops as home occupations.
(17)
A home occupation shall effectively be undetectable by the permittee's
neighbors and the public.
(18)

No occupation shall have customers driving or commuting to the home.

(19) No occupation use shall have regularly scheduled delivery of goods or services
to the home. The occurrence of any incidental delivery of goods or services to the home
shall not exceed what may be expected of a typical residence.

Finally, Section 30.07.071 (Decision) of the Code of Ordinances requires the BOA to render a
decision that:
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In exercising the above-mentioned powers, the board of adjustment may reverse or affirm wholly
or partly, or may modify the order, requirement, decision or determination appealed from and
make such order, requirement, decision or determination as ought to be made, and to that end shall
have all the powers of the officer or commission from whom the appeal is taken.
PUBLIC NOTICE: Newspaper advertisement and notification letters were mailed out to all property
owners within 200 feet of this property and a sign was placed on the property to notify the public of the
appeal. Public notice was also posted on the City’s website and bulletin board. At the time of staff report
creation, we were in receipt of several written responses pertaining to the appeal; the responses are
provided herein.
ENCLOSURES:
• Aerial/ Zoning Map
• Application
• Letter
• Submitted Exhibits
• Notice
• Notification Area Map
• Notification Spreadsheet
• Public Comments
• Code References
• ZAPCO Staff Report (PDF attached)
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Aerial View
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Application
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Letter4
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Submitted Exhibit(s)1
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Submitted Exhibit(s)2
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Submitted Exhibit(s)3
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Notice
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Notification Area Map
200’ Notification Area
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200’ Notification Spreadsheet
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Public Comment1A
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Public Comment1B
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Public Comment2
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Public Comment3
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Public Comment4A
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Public Comment4B
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Public Comment5
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Code Reference(s)1
Sec. 30.05.004

Criteria applicable to individual home occupation permits

A proposed home occupation must comply with all the following specific criteria as well
as the foregoing general criteria:
(1) The occupation shall produce no alteration or change in the character or
exterior appearance of the building from that of a dwelling unit for human
habitation;
(2) Such use shall be incidental and secondary to the use of the premises for
residential purposes and shall not utilize an area exceeding twenty percent
(20%) of the gross floor area of the dwelling unit;
(3)
The occupation use shall be carried on by no other person(s) than a
member(s) of the family residing on the premises. No employees may report to
the residence for work, gather at the residence for any reason, or park vehicles
at the residence;
(4) The occupation shall not involve the provision of services or the sale of
merchandise to a customer on the premises;
(5)
There shall be no storage of merchandise on the property (within or
outside of buildings) connected with the business;
(6) The occupation shall be conducted entirely within a dwelling unit, which
must be the bona fide residence of the permittee;
(7)
No equipment or materials associated with the occupation shall be
displayed or stored where visible from anywhere outside the home;
(8)
The occupation shall not produce nuisances as defined herein or
wastewater runoff outside the dwelling unit or on property surrounding the
dwelling unit;
(9) The occupation shall not cause a noticeable increase in the consumption
of any utilities;
(10) The occupation shall not disturb or interfere with permitted uses in the
neighborhood, nor make the adjoining premises unsuitable for their permitted
uses;
(11) The occupation shall not have a measurable effect on property values in
the area;
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Code Reference(s)2
(12) The occupation shall not consist of the following uses: industrial, utility,
manufacturing, repairing, maintaining, fabrication, laboratory, or other similar
uses;
(13)

No signs advertising the business shall be permitted on the premises;

(14) No occupation use shall be allowed which creates any hazardous risk or
condition on the premises or to surrounding neighbors or their property, or any
other health or safety hazard, whether regulated by statute or rule promulgated
by any administrative body of the state, by the federal government, by the city,
or which would constitute a common law nuisance;
(15)
The occupation shall not be detrimental or injurious to adjoining
property or resident by the creation of dust, electrical interference, fumes, gas,
glare, heat, light, noise, vibration, waste runoff, or other objectionable or
obnoxious conditions;
(16)
Nothing herein shall be construed to allow animal breeding, animal
hospitals, pet grooming, commercial kennels, commercial stables, veterinary
offices, clinics, hospitals, barbershops, beauty parlors, contractor's yards,
dancing schools/studios, junkyards, lodging houses, “bed and breakfast”
lodges, massage parlors/therapy clinics, restaurants, cocktail lounges, rental
outlets, adult oriented businesses or vehicle repair shops as home occupations.
(17) A home occupations shall effectively be undetectable by the permittee's
neighbors and the public.
(18)

No occupation shall have customers driving or commuting to the home.

(19) No occupation use shall have regularly scheduled delivery of goods or
services to the home. The occurrence of any incidental delivery of goods or
services to the home shall not exceed what may be expected of a typical
residence.
(Ordinance 2018-07-16-10 adopted 7/16/18)
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Code Reference(s)3

Sec. 30.07.069

Appeals

Appeals to the board of adjustment may be taken by any person aggrieved or by any
officer, department, board, or bureau of the municipality affected by any decision of an
administrative officer or commission as provided for by other city ordinances. Such
appeal shall be taken within 30 days from the date the decision was made as provided by
the rules of the board, by filing with the officer or commission from whom the appeal is
taken and with the board of adjustment a notice of appeal specifying the grounds thereof.
The officer or commission from whom the appeal is taken shall forthwith transmit to the
board all the papers constituting the record upon which the action appealed from was
taken.
Sec. 30.07.070

Stay

An appeal stays all proceedings in furtherance of the action appealed from, unless the
officer from whom the appeal is taken certifies to the board of adjustment, after the notice
of appeal shall have been filed with the officer him, that by reason of facts stated in the
certificate a stay would, in the officer's opinion, cause imminent peril to life or property.
In such case proceedings shall not be stayed otherwise than by a restraining order which
may be granted by the board of adjustment or by a court of record on application on
notice to the officer from whom the appeal is taken and on due cause shown.
Sec. 30.07.071

Decision

In exercising the above-mentioned powers, the board of adjustment may reverse or affirm
wholly or partly, or may modify the order, requirement, decision or determination
appealed from and make such order, requirement, decision or determination as ought to
be made, and to that end shall have all the powers of the officer or commission from
whom the appeal is taken.
Sec. 30.07.072

Vote required

The concurring vote of six (6) members of the board of adjustment shall be necessary to
reverse any order, requirement, decision or determination of any such administrative
official or commission, or to decide in favor of the applicant on any matter upon which it
is required to pass under this chapter, or to effect any variation in this chapter.
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ZAPCO - Staff Report
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Erin Carr
Director, Building & Development Services
___________________________________________________________________________
Staff Report
MEETING DATE: November 8, 2021
AGENDA ITEM: Consider a request from Bianca King, the owner of the property located at
702 Vanguard (Lakeway Section 7, Lot 762), for approval of a home occupation permit
allowing a day care to be operated at this location.
BACKGROUND INFORMATION: The applicant is requesting a Special Use Permit (SUP) for a
home occupation to use 270 square feet of her 2,133 square foot home to provide at-home
babysitting/daycare services. The applicant is listed with the Child Care Licensing division of
the Texas Health and Human Services Commission to care for one to three unrelated children.
Ms. King states in her letter that two of the five children she cares for are her own.
STAFF ANALYSIS: If approved, the applicant will be required to meet all SUP-Home Occupation
requirements as outlined in the code of ordinances.
PUBLIC NOTICE: Notification letters were mailed out to all property owners within 200 feet of
this property and a sign was placed on the property to notify the public of the request. We
received one response at the time of writing this staff report and is included herein.
REFERENCES: Section 30.05.003 (general criteria applicable to all special uses) and Section
30.05.004 (criteria applicable to individual home occupation permits)
ACTION REQUESTED: In accordance with Section 30.05.002 of the municipal code, the
Commission’s action will be in the form of a determination.
Enclosures:
• Aerial and Zoning Map
• Application
• Exhibit(s)
• Notification Area Map
• Public Notice
• Public Comment
• Code References

Page 2 of 16

Aerial/Zoning Map

Page 3 of 16

Application

Page 4 of 16

Letter1

Page 5 of 16

Letter2

Page 6 of 16

Exhibit A1

Page 7 of 16

Exhibit A2

Page 8 of 16

Exhibit B

Page 9 of 16

Notification Area Map
200’ Notification Area

Page 10 of 16

200’ Notification Spreadsheet

Page 11 of 16

Public Comment

Page 12 of 16

Public Notice

Page 13 of 16

Code References1+2

Section 30.05.002
(a)

Special use permits

Permit required.
(1) No special use shall be established, operated, or maintained except as authorized by a
special use permit issued in accordance with the requirements of this section.
(2) A special use permit may be issued only for the special uses specified in this chapter, and
only for the district where it is authorized. A special use permit may be issued by:
(A) The city council, after a recommendation on the proposed permit from the zoning
and planning commission, and following a public hearing, for all special use permits
except those listed in subsection (B) or (C) below;
(B) The zoning and planning commission, after a public hearing, for those permits for
home occupation permits in residential zoning districts, when requested by the code
official; or
(C) The code official, for home occupation permits which comply with all provisions
of sections 30.05.003, 30.05.004, and 30.05.005 in addition to renewals subject to the
provisions of subsection (f)(2)(A) of this section. The code official may refer any such
application to the zoning and planning commission for determination.

Section 30.05.003
(a)

General criteria applicable to all special uses

A proposed special use permit must comply with all the following criteria:
(1) The appearance, size, density and operating characteristics for the proposed permit are
compatible with the surrounding neighborhood and uses;
(2) The issuance of the proposed permit will not have an adverse effect on the value of
surrounding properties nor impede their proper development;
(3) The issuance of the proposed permit will not create a nuisance nor otherwise interfere
with a neighbor's enjoyment of his property or operation of his business;
(4)
The traffic that the issuance of the proposed permit can reasonably be expected to
generate on existing streets will not create nor add significantly to congestion, a safety hazard,
or a parking problem in the area, nor will it disturb the peace and quiet of the neighborhood. A
traffic impact analysis may be required by the city engineer or code official; and
(5)

The proposed permit complies with all other applicable ordinances and regulations.
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Code Reference3.1
Section 30.05.004

Criteria applicable to individual home occupation permits

A proposed home occupation must comply with all the following specific criteria as well as the foregoing
general criteria:
(1)
The occupation shall produce no alteration or change in the character or exterior
appearance of the building from that of a dwelling unit for human habitation;
(2) Such use shall be incidental and secondary to the use of the premises for residential
purposes and shall not utilize an area exceeding twenty percent (20%) of the gross floor area
of the dwelling unit;
(3) The occupation use shall be carried on by no other person(s) than a member(s) of the
family residing on the premises. No employees may report to the residence for work, gather at
the residence for any reason, or park vehicles at the residence;
(4) The occupation shall not involve the provision of services or the sale of merchandise to
a customer on the premises;
(5) There shall be no storage of merchandise on the property (within or outside of buildings)
connected with the business;
(6) The occupation shall be conducted entirely within a dwelling unit, which must be the
bona fide residence of the permittee;
(7) No equipment or materials associated with the occupation shall be displayed or stored
where visible from anywhere outside the home;
(8)
The occupation shall not produce nuisances as defined herein or wastewater runoff
outside the dwelling unit or on property surrounding the dwelling unit;
(9)

The occupation shall not cause a noticeable increase in the consumption of any utilities;

(10) The occupation shall not disturb or interfere with permitted uses in the neighborhood,
nor make the adjoining premises unsuitable for their permitted uses;
(11)

The occupation shall not have a measurable effect on property values in the area;

(12) The occupation shall not consist of the following uses: industrial, utility, manufacturing,
repairing, maintaining, fabrication, laboratory, or other similar uses;
(13)

No signs advertising the business shall be permitted on the premises;
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Code Reference3.2

(14) No occupation use shall be allowed which creates any hazardous risk or condition on
the premises or to surrounding neighbors or their property, or any other health or safety hazard,
whether regulated by statute or rule promulgated by any administrative body of the state, by
the federal government, by the city, or which would constitute a common law nuisance;
(15) The occupation shall not be detrimental or injurious to adjoining property or resident
by the creation of dust, electrical interference, fumes, gas, glare, heat, light, noise, vibration,
waste runoff, or other objectionable or obnoxious conditions;
(16)
Nothing herein shall be construed to allow animal breeding, animal hospitals, pet
grooming, commercial kennels, commercial stables, veterinary offices, clinics, hospitals,
barbershops, beauty parlors, contractor's yards, dancing schools/studios, junkyards, lodging
houses, “bed and breakfast” lodges, massage parlors/therapy clinics, restaurants, cocktail
lounges, rental outlets, adult oriented businesses or vehicle repair shops as home occupations.
(17) A home occupations shall effectively be undetectable by the permittee's neighbors and
the public.
(18)

No occupation shall have customers driving or commuting to the home.

(19) No occupation use shall have regularly scheduled delivery of goods or services to the
home. The occurrence of any incidental delivery of goods or services to the home shall not
exceed what may be expected of a typical residence.
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Erin Carr
Director, Building & Development Services
________________________________________________________________________________
Staff Report
DATE: February 9, 2022
AGENDA ITEM: Consider a request to the Board of Adjustment (BOA) from Terry Schertz, the
owner of the property located at 805 Sunfish Street, to appeal a November 12, 2021 City Building
Commission (CBC) decision regarding a View Blocking Determination at 806 Sunfish (Lakeway
Section 5, Lot 597).
BACKGROUND INFORMATION: This property is currently undeveloped and zoned R-1 (Single
Family Residential), and is on Sunfish between Dart and Hurst Creek.
Plans for a proposed new home have yet to be submitted to the City. The applicant took the first
step of a new home plan approval (located in the VPCO) by requesting the view blocking
determination.
STAFF ANALYSIS: The requested height for the proposed home is 28 feet, 0 inches above the
highest natural grade under the slab (16 feet, 1 inch inches above the cotton gin spindle located at
the left corner of the property at the street pavement).
The CBC Commissioners independently went out to the site prior to the November 12 meeting to
review the current conditions. The lot is currently a vacant lot covered by numerous trees. As the
City does not require a property owner to clear lots prior to permitted construction, the height of
the trees is considered the current condition upon which the view blocking determination is
assessed.
CITY BUILDING COMMISSION (CBC) ACTION: The CBC heard the view blocking determination
on November 12, 2021 per Section 30.03.023 of the Code of Ordinances. From the meeting
minutes:
View Blocking Determination: 806 Sunfish. Consider a request from Kelly and Alisha Kauffman,
the owners of the property located at 806 Sunfish (Lakeway Section 5, Lot 597), for a view blocking
determination for a new home.
• Citizen participation/public hearing – Terri Schertz shared concerns about the inability to
view the ridgepole because it is blocked by trees on the property and expressed beliefs that
a view of the lake might be obscured by the new construction.
• Commission discussion – Applicant’s Representative, Bryan Strobel was present.
• Commission action – Commissioner Richard Reeves moved that view blocking was not
an issue and therefore the requested height of 16 feet, 1 inch inches above the cotton gin
spindle located at the left corner of the property at the street pavement (28 feet, 0 inches
above highest natural grade under slab) was approved. Commission member Kevin
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Bernzott seconded the motion. The motion was opposed by Tom Bernardi and Fritz
Weiss. By a vote of 3-2, the motion carried.

REQUEST FOR APPEAL: The applicant submitted a request for appeal of the CBC view blocking
determination on December 10, 2021.
The applicant expressed that the determination was made in error due to the following reasons:
1. The CBC didn’t consider the lot conditions if the trees were removed.
2. The applicant believes there is a view blocking issue for her neighboring property.
3. The applicant believes the decision constitutes a loss in her property value.
BOA ACTION: The authority granted to the BOA to hear and make a determination regarding this
case comes from the Code of Ordinances Section 30.0.063 (Powers), subsections 1 and 2:
(1) To hear and decide appeals where it is alleged there is an error in any order,
requirement, decision, or determination made by any administrative official or a
commission in the enforcement of this, or other ordinances of the city, which
specifically delegate that authority to the board of adjustment.
(2) To authorize upon appeal in specific cases such variance from the terms of
an ordinance as will not be contrary to the public interest, where, owing to special
conditions, a literal enforcement of the provisions of the ordinance will result in
unnecessary hardship, and so that the spirit of the ordinance shall be observed and
substantial justice done.
The BOA is further authorized to act with the same authority, duties, and responsibilities as the
CBC in regards to the appeal per Section 30.07.071 (Decision):
In exercising the above-mentioned powers, the board of adjustment may reverse or
affirm wholly or partly, or may modify the order, requirement, decision or
determination appealed from and make such order, requirement, decision or
determination as ought to be made, and to that end shall have all the powers of the
officer or commission from whom the appeal is taken.
PUBLIC NOTICE: Newspaper advertisement and notification letters were mailed out to all property
owners within 200 feet of this property and a sign was placed on the property to notify the public of the
appeal. Public notice was also posted on the City’s website and bulletin board. At the time of staff report
creation, we were in receipt of one written response pertaining to the request; the response is provided
herein.
ENCLOSURES:
• Aerial/ Zoning Map
• Application
• Letter
• Notice
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•
•
•
•
•

Notification Area Map
Notification Spreadsheet
Public Comment
Code References
CBC Staff Report (PDF attached)
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Code Reference1
Sec. 30.03.023

District VPCO (View Protection Conditional Overlay)

(a)
Purpose. The purpose of the view protection conditional overlay is to protect
established views from existing residences from unreasonable obstruction by new
construction.
(b)
Applicability. The regulations imposed in this district are in addition to the
regulations of the base zoning district and do not negate any of the base zoning district
regulations except for maximum height, which is restricted further by the provisions of this
district.
(c)
Boundaries. The boundaries of this district are defined in the map attached to
Ordinance 2011-04-18-06.
(d)

Maximum height.
(1) Prior to the construction of houses or additions in this district, a maximum
height shall first be established by the city building commission (CBC). In no case
shall the height granted by the CBC exceed the maximum height of 32 feet
established by the base zoning district.
(2) For additions, staff shall inspect the property and make a determination as to
whether a proposed addition impacts adjacent protected views.
(A) Following a staff determination that a proposed addition has no impact
on adjacent protected views, the code official may approve the permit, subject
to other applicable regulations.
(B) Following a staff determination that a proposed addition may impact
adjacent protected views, the applicant shall erect a ridge line pole as described
in subsection (3), and submit an application as described in subsection (4).
Notice shall be provided as described in subsection (5).
(3) To have a maximum height established for a proposed house or addition in this
district, applicants shall first set one or more ridge poles representing the maximum
height to which the applicant desires to build. Ridge poles shall be placed at the
approximate location of the center of the highest ridgeline. At least one ridge pole
shall be in place for a minimum of two weeks prior to a public hearing and site visit
by the CBC. In order to better determine the potential for obstruction of views, the
CBC may require that additional ridge poles be established and that a written report
stamped by a licensed surveyor be provided certifying the height of the ridge poles
and their location on the lot. Unless otherwise directed by the CBC, ridge poles shall
be removed no later than two weeks from date of determination.
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(4)
After erecting the required ridge pole, an applicant seeking a height
determination shall submit an application package to the building and development
services department (BDS). Among other items required by BDS, the application
package shall include:
(A) The requested height in terms of both height above highest natural grade
under the proposed slab and height above a given benchmark on the site (such
as a water meter, transformer pad, fire hydrant, etc.) which shall be denoted as
100 feet.
(B)

A topographic survey of the property.

(C) An accurate front elevation silhouette of the new structure, drawn to
scale, if requested by the CBC or BDS.
(D)
Any additional restrictions imposed by applicable deed restrictions
and/or neighborhood architectural control boards.
(5) After receiving a complete application, BDS shall post notice of the requested
height and the impending public hearing in accordance with section 30.07.044 of this
chapter. For additions, such notice shall establish a timeline for registering opposition
to proposed construction with city staff.
(6) The CBC shall then hold a public hearing regarding the requested height at
their next regular meeting, provided that meeting is no sooner than two (2) weeks
after the placement of the ridge pole in question.
(7) For additions which are unopposed following the required notification process,
the code official may approve the permit after the two (2) weeks of ridge pole
placement have concluded. The code official may refer any application to the CBC
for determination.
(8) For new construction and additions which are not unopposed, the CBC shall
hold a public hearing as scheduled. During the meeting, the CBC shall conduct a site
visit to view the pole and assess the potential impact of the proposed structure on
views from neighboring residences. In doing so, the CBC shall only consider views
from major living spaces (living rooms, dining rooms, dens, studies, master
bedrooms, home offices, kitchens, decks, porches, balconies). Views from secondary
bedrooms, media rooms, play rooms, bathrooms, laundry rooms, stairway landings,
halls, garages, yards, streets, lower decks and porches of multi-story houses (if upper
decks, balconies and/or porches exist) shall not be considered.

Page 17 of 20

Code Reference3

(A) If the CBC determines by a formal vote that the proposed structure will
not have an impact on views from neighboring residences then the requested
height shall automatically be granted, provided that height is no greater than
the maximum height of 32 feet established by the base zoning district.
(B) If the CBC determines by a formal vote that the proposed structure will
have an impact on views from neighboring residences and there are existing
houses on either side of the subject lot (i.e. houses to the right and left of the
subject lot when looking at the lot from the street), and:
(i)
The proposed structure is a new house, then the height shall
automatically be the average of the maximum heights of the houses on
either side of the subject lot; or
(ii) The proposed structure is an addition, then the height shall be set
by a formal vote of the CBC at a level that does not unreasonably
obstruct lake views from neighboring residences, recognizing that
some previously unobstructed views may still be impacted even at the
height established by the CBC.
(C) If the CBC determines by a formal vote that the proposed structure will
have an impact on views from neighboring residences and houses do not exist
on either side of the subject lot (i.e. to the right and left of the subject lot when
looking at the lot from the street), then the height shall be set by a formal vote
of the CBC at a level that does not unreasonably obstruct views from
neighboring residences, recognizing that some previously unobstructed views
may still be impacted even at the height established by the CBC.
(9) BDS or its designated representative shall verify the approved finished floor
height elevation during construction. If the proposed height of a structure is within
twelve (12) inches of the maximum height allowed for that structure, the permit
holder shall have a survey performed by a licensed surveyor prior to passing the
framing inspection to verify that the height of the structure will not exceed the
maximum height allowed. If any discrepancy is discovered in the finished floor
height or framed ridge height that would result in the structure exceeding the
approved height elevation, construction shall cease until the matter is resolved.
(10) Maximum heights established by the CBC are void if construction has not
commenced within three (3) years of approval date.

Page 18 of 20

Code Reference4

Page 19 of 20

Code Reference(s)5

Sec. 30.07.069

Appeals

Appeals to the board of adjustment may be taken by any person aggrieved or by any
officer, department, board, or bureau of the municipality affected by any decision of an
administrative officer or commission as provided for by other city ordinances. Such
appeal shall be taken within 30 days from the date the decision was made as provided by
the rules of the board, by filing with the officer or commission from whom the appeal is
taken and with the board of adjustment a notice of appeal specifying the grounds thereof.
The officer or commission from whom the appeal is taken shall forthwith transmit to the
board all the papers constituting the record upon which the action appealed from was
taken.
Sec. 30.07.070

Stay

An appeal stays all proceedings in furtherance of the action appealed from, unless the
officer from whom the appeal is taken certifies to the board of adjustment, after the notice
of appeal shall have been filed with the officer him, that by reason of facts stated in the
certificate a stay would, in the officer's opinion, cause imminent peril to life or property.
In such case proceedings shall not be stayed otherwise than by a restraining order which
may be granted by the board of adjustment or by a court of record on application on
notice to the officer from whom the appeal is taken and on due cause shown.
Sec. 30.07.071

Decision

In exercising the above-mentioned powers, the board of adjustment may reverse or affirm
wholly or partly, or may modify the order, requirement, decision or determination
appealed from and make such order, requirement, decision or determination as ought to
be made, and to that end shall have all the powers of the officer or commission from
whom the appeal is taken.
Sec. 30.07.072

Vote required

The concurring vote of six (6) members of the board of adjustment shall be necessary to
reverse any order, requirement, decision or determination of any such administrative
official or commission, or to decide in favor of the applicant on any matter upon which it
is required to pass under this chapter, or to effect any variation in this chapter.
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Meeting Date: 11/12/2021

Sally Buckovinsky, Senior Plans Examiner, BDS

View Blocking Determination for 806 Sunfish
AGENDA ITEM:
Consider a request from Kelly and Alisha Kauffman, the owners of the property located at
806 Sunfish (Lakeway Section 5, Lot 597), for a view blocking determination for a new
home.
REQUESTED HEIGHT:
The requested height is 28 feet, 0 inches above the highest natural grade under the slab (16
feet, 1 inch inches above the cotton gin spindle located at the left corner of the property at
the street pavement). The height of the proposed structure is represented by a pole erected
on the property.
STAFF STATEMENT:
If the CBC determines that view-blocking is not an issue, then the maximum height allowed
by ordinance would be 32 feet above the highest natural grade under the slab.
If view-blocking is determined to be an issue then the height of the proposed home will
automatically be granted at the average of the maximum heights of the houses on either
side of the subject property. The CBC, in order to establish the heights of the homes on
either side of 806 Sunfish, may request that the applicant obtain a survey from a licensed
professional land surveyor that accurately depicts those heights before the formal height
approval letter is issued by the BDS staff.
PUBLIC NOTICE:
Notices regarding the subject application and related public hearing were mailed to the
surrounding property owners within a 200-foot radius of the project site. The public notice
was also posted at City designated posting sites. At the time of staff report creation, we
were in receipt of one written response pertaining to the request; the response is provided
at the back of this report.
MEETING DETAILS:
Because of the continued concerns related to the Coronavirus pandemic, each commission
member will need to visit the site alone ahead of the meeting and will not be able to enter
any neighboring homes.
ACTION REQUESTED:
Determination on whether the height of the proposed will have an impact on views from
neighboring residences.
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• Aerial and Zoning Map
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• Application
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• Code Reference
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Aerial and Zoning Map
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Notice
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Notification Area Map
200’ Notification Area
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Application
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Exhibit B1
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Exhibit B2
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Exhibit C2
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Code Reference1
Sec. 30.03.023

District VPCO (View Protection Conditional Overlay)

(a)
Purpose. The purpose of the view protection conditional overlay is to protect
established views from existing residences from unreasonable obstruction by new
construction.
(b)
Applicability. The regulations imposed in this district are in addition to the
regulations of the base zoning district and do not negate any of the base zoning district
regulations except for maximum height, which is restricted further by the provisions of this
district.
(c)
Boundaries. The boundaries of this district are defined in the map attached to
Ordinance 2011-04-18-06.
(d)

Maximum height.
(1) Prior to the construction of houses or additions in this district, a maximum
height shall first be established by the city building commission (CBC). In no case
shall the height granted by the CBC exceed the maximum height of 32 feet
established by the base zoning district.
(2) For additions, staff shall inspect the property and make a determination as to
whether a proposed addition impacts adjacent protected views.
(A) Following a staff determination that a proposed addition has no impact
on adjacent protected views, the code official may approve the permit, subject
to other applicable regulations.
(B) Following a staff determination that a proposed addition may impact
adjacent protected views, the applicant shall erect a ridge line pole as described
in subsection (3), and submit an application as described in subsection (4).
Notice shall be provided as described in subsection (5).
(3) To have a maximum height established for a proposed house or addition in this
district, applicants shall first set one or more ridge poles representing the maximum
height to which the applicant desires to build. Ridge poles shall be placed at the
approximate location of the center of the highest ridgeline. At least one ridge pole
shall be in place for a minimum of two weeks prior to a public hearing and site visit
by the CBC. In order to better determine the potential for obstruction of views, the
CBC may require that additional ridge poles be established and that a written report
stamped by a licensed surveyor be provided certifying the height of the ridge poles
and their location on the lot. Unless otherwise directed by the CBC, ridge poles shall
be removed no later than two weeks from date of determination.
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(4)
After erecting the required ridge pole, an applicant seeking a height
determination shall submit an application package to the building and development
services department (BDS). Among other items required by BDS, the application
package shall include:
(A) The requested height in terms of both height above highest natural grade
under the proposed slab and height above a given benchmark on the site (such
as a water meter, transformer pad, fire hydrant, etc.) which shall be denoted as
100 feet.
(B)

A topographic survey of the property.

(C) An accurate front elevation silhouette of the new structure, drawn to
scale, if requested by the CBC or BDS.
(D)
Any additional restrictions imposed by applicable deed restrictions
and/or neighborhood architectural control boards.
(5) After receiving a complete application, BDS shall post notice of the requested
height and the impending public hearing in accordance with section 30.07.044 of this
chapter. For additions, such notice shall establish a timeline for registering opposition
to proposed construction with city staff.
(6) The CBC shall then hold a public hearing regarding the requested height at
their next regular meeting, provided that meeting is no sooner than two (2) weeks
after the placement of the ridge pole in question.
(7) For additions which are unopposed following the required notification process,
the code official may approve the permit after the two (2) weeks of ridge pole
placement have concluded. The code official may refer any application to the CBC
for determination.
(8) For new construction and additions which are not unopposed, the CBC shall
hold a public hearing as scheduled. During the meeting, the CBC shall conduct a site
visit to view the pole and assess the potential impact of the proposed structure on
views from neighboring residences. In doing so, the CBC shall only consider views
from major living spaces (living rooms, dining rooms, dens, studies, master
bedrooms, home offices, kitchens, decks, porches, balconies). Views from secondary
bedrooms, media rooms, play rooms, bathrooms, laundry rooms, stairway landings,
halls, garages, yards, streets, lower decks and porches of multi-story houses (if upper
decks, balconies and/or porches exist) shall not be considered.
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(A) If the CBC determines by a formal vote that the proposed structure will
not have an impact on views from neighboring residences then the requested
height shall automatically be granted, provided that height is no greater than
the maximum height of 32 feet established by the base zoning district.
(B) If the CBC determines by a formal vote that the proposed structure will
have an impact on views from neighboring residences and there are existing
houses on either side of the subject lot (i.e. houses to the right and left of the
subject lot when looking at the lot from the street), and:
(i)
The proposed structure is a new house, then the height shall
automatically be the average of the maximum heights of the houses on
either side of the subject lot; or
(ii) The proposed structure is an addition, then the height shall be set
by a formal vote of the CBC at a level that does not unreasonably
obstruct lake views from neighboring residences, recognizing that
some previously unobstructed views may still be impacted even at the
height established by the CBC.
(C) If the CBC determines by a formal vote that the proposed structure will
have an impact on views from neighboring residences and houses do not exist
on either side of the subject lot (i.e. to the right and left of the subject lot when
looking at the lot from the street), then the height shall be set by a formal vote
of the CBC at a level that does not unreasonably obstruct views from
neighboring residences, recognizing that some previously unobstructed views
may still be impacted even at the height established by the CBC.
(9) BDS or its designated representative shall verify the approved finished floor
height elevation during construction. If the proposed height of a structure is within
twelve (12) inches of the maximum height allowed for that structure, the permit
holder shall have a survey performed by a licensed surveyor prior to passing the
framing inspection to verify that the height of the structure will not exceed the
maximum height allowed. If any discrepancy is discovered in the finished floor
height or framed ridge height that would result in the structure exceeding the
approved height elevation, construction shall cease until the matter is resolved.
(10) Maximum heights established by the CBC are void if construction has not
commenced within three (3) years of approval date.
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